
THE CONGRESSIONAL GLOBE.
The result was announced-yeas 38, nays

10; as follows:
ll:r\- Mesars. Buckalew, Cameron. Cattell,
i',..Lu ir, Cule, Couukling, Conness, Corbctt, Cragin,
11"l l.', L.•iluuis,. Ferry, Fessonden, larlan. lien-

r sii. Ulcndlricl•. Hloward,llowe. Johnson.Morgan,
3trtill of Maine, Morrillotf Vermont, Morton, Nor-
ton, fa tteron of NewH ampshire, Pomeroy. Ramsey,

S , lierman, Stewart. Sumner, Thayer, Tipton,
'\ i inklo,Vickers, Williams, Wilson, andates-38.

\ -A -3le.M rs.Anthony, Davis, Dixon, Doolittle,
Fowler Grimes. McCreery, Patterson of Tennessee,
Trutjihull. and Willey--lU.

NT \'VOTING-Messrs. Bayard, Frelinghuysen,
Nye, Saulsbury, Sprague. and Wade--6.

So the order, with the pending amendment,
wa.s laid on the table.
'Tie CHIEF JUSTICE. Gentlemen of

counsel for the President, you will proceed
wit the defense.

WILL.IAM T. SHERMAN'S examination con-
tinued.

liv M[r. STANBERY:
Qucstion. After the restoration of Mr. Stan-

ton to the War Olfice upon the vote of the
Senate, did you form an opinion as to whether
tie good of the service required another man
in that ollice than Mr. Stanton?

M1r. Mlanager BUTLEIl. Stay a moment.
We object. Will you reduce the question to
writing?

The CHIEF JUSTICE. The counsel for
the President will please reduce the question
to writing.

Mr. Si'ANBERY. 1 am perfectly willing
to do so, though I can hardly be called to do
so at the request of the learned Manager. I
made a similar request to him more than once,
and it was never complied with.

The CHIEF J USTICE. The rule requires
that it be done.

Mr. Manager BUTLER. I beg a thousand
pardons. Whenever it was intimated by the
Chief Justice it was done. It is not a matter
of kindness ; it is a matter of rule.

Mr. STANBEIRY. Mr. Chief Justice, my
impressiont was that that rule applied to a
question put by a Senator, not to the questions
of counsel. Otherwise we should never get
through. It is a question put by a Senator
that must be in writing. I may be mistaken,
however.
The CHIEF JUSTICE. The Secretary will

read the rule.
The Secretary read Rule 15, as follows:
"XV. All motions made by the parties or their

couselC shall be addressed to the presiding oflicer,
aod if he or any Senator shall require it, they shall
be cummuittcd to writing and read at the Secretary's
table."
The CHIEF JUSTICE. The counsel will

li'ase reduce their question to writing.
The question was reduced to writing.
The UCHIEFJUSTICE. The Secretary will

read the question proposed by the counsel for
the President.
The Secretary read as follows:
Qut.eain. After the restoration of Mr. Stanton to

'llce tlid you form an opinion whether the good ofti eservico required a Secretary of War other than
Ilr. 8tauton; and if so, did you communicate thatopinion to the President?

Mr. Mlanager BINGHAM. Mr. President
and Senators, we desire to state very briefly to
the Senate the ground upon which we object
to this question. It is that matters of opinion
are never admissible in judicial proceedings,
but in certain exceptional cases, cases involv-
ing professional skill, &c.; it is not necessary
that I should enumerate them. It is not to be
supposed for a moment that there is a member
of the Senate who can entertain the opinion
that a question of the kind now presented is
competent under any possible circumstancesla any tribunal of justice. It must occur to
Senators that the ordinary tests of truth cannot
be applied to it at all; and in saying that, my
remark has no relation at all to the t"uthful-
"ess or veracity of the witness. Therelsnoth-
tig upon which the Senate could pronounce
any judgment whatever. Are they to decidea quetstiomn upon the opinions of forty or forty
thousand men what might be for the good oftile service? The question involved here is aviolation of the laws of the land. It is a ques-

tion of fact that is to be dealt with by witnesses;
and it is a question of law and fact that is to be
dealt with by the Senate.

Now, this matter of opinion may just as
well be extended one step further, if it is to be
allowed at all. After giving his opinion of
what might be requisite to the public service,
the next thing in order would be the witness's
opinion as to the obligations of the law, the
restrictions of the law, the prohibitions of the
law. We cannot suppose that the Senate will
entertain such a question for a moment. It
must occur to the Senate that by adopting such
a rule as this it is impossible to see the limit
of the inquiry or the end of the investigation.
If it be competent for this witness to deliver this
opinion, it is equally competent for forty thou-
sand other men in this country to deliver their
opinions to the Senate; and then, when is the
inquiry to end ? We object to it as utterly
incompetent.

Mr. STANBERY. Mr. Chief Justice and
Senators, if ever there was a case involving a
question of intention, a question of conduct,
a question as to acts which might be criminal or
might be indifferent according to the intent of
the party who committed them, this is one of
that class. It is upon that question of intent
(which the gentlemen know is vital to their
case, which they know as well as we know they
must make out by some proof or other) that
a great deal of their testimony has been offered,
whether successfully or not I leave the Senate
to determine; but with that view much of their
testimony has been offered and has been in-
sisted upon. That is, it has been to show with
what intent did the President remove Mr.
Stanton. They say the intent was against the
public good, in the way of usurpation, to get
possession of that War Office and drive out a
meritorious officer, and put a tool, or as they
say in one of their statements a slave, in his
place.

Upon that question of conduct, Senators,
what now do we propose to offer to you ? That
the second officer of the Army-and we do not
propose to stop with him-that this high officer
of the Army, seeing the complication and diffi-
culty in which that office was, by the restora-
tion of Mr. Stanton to it, formed the opinion
himself that for the good of the service Mr.
Stanton ought to go out and some one else
take the place. Who could be a better judge
of the good of the service than the distinguished
officer who is now about to speak?

But the gentlemen say what are his opinions
more than another man's opinions, if they are
merely given as abstract opinions? We do not
intend to use them as abstract opinions. The
gentlemen did not read the whole question. It
is not merely what opinion had you, General
Sherman ; but having formed that opinion, did
you communicate it to the President, that the
good of the service required Mr. Stanton to
leave that Department; and that in your judg-
ment, acting for the good of the service, some
other man ought to be there.

This is no declaration of the President we
are upon now. This is acommunicationmade
to him to regulate his conduct, to justify him,
indeed to call upon him to look to the good of
the service, and to be rid, if possible, in some
way of that unpleasant complication. Any
one can see there was a complication there that
must in some way or other be got rid of; for
look at what the Managers have put in evi.
dencel It appears by Mr. Stanton's own
statement that from the 12th of August, 1867,
Mr. Stanton has never seen the President, has
never entered the Executive Mansion, has
never sat at that board where the President's
legal advisers, the heads of Departments, are
bound to be under the Constitution.

Will they say that the relations between him
and the President had got to that pitch that
Mr. Stanton was unwilling to go there lest he
might not be admitted? He never made that
attempt; but that is not all: Mr. Stanton says
deliberately on the 4th of March in his coin-
munication to the House of Representatives,
when he sent the correspondence between the

President and General Grant, "I have not only
not seen the President, but 1 have had no olli-
cial comuniuication with the President since
the 12th of August, 1807." low is the Army
to get along with that sort of thiug? l.ow is
the service to be benefited in that way ? Cer-
tainly it is for the benefit of the service that
the President should have there some one with
whom he can advise as to what is to be doue
in regard to the Army.

But what has the Secretary of War become?
One of two things is inevitable: he is running
the War Department without any advice or
consultation with the President or he is doing
nothing. Ought that to be the position of a
Secretary of War? Thle President could not
get out of that dilliculty. He might have got
out of it, perhaps, by humbling himself before
Mr. Stanton, by sending him a note of apology
that he had ever suspended him. By humbling
himself to his subordinate it might have beea
that Mr. Stanton would have forgiven him.
Would you ask him to do that, Senators?

Now, when you are looking to motives,
when you consider the provocations that the
President has had, when beyond that you see
the necessities of the public service placed in
that situation that no longer can there be any
communication between the Secretary of War
and the President, is it fit that the public
service should be carried on in that way, just
to enable the Secretary of War to hold on to
his office and become a mere locum tenetua
Then, when you are considering the conduct,
the intentions, and the matter that is in the
mind of the President to get rid of Stanton-
undoubtedly he had that matter in his mind-
when you find that he has been advised, not
only as we propose to prove, by General Sher-
man himself, that the good of the service
required that that difficulty should be ended,
but that General Sherman, as I shall under-
take to prove, communicated also the opinion
of General Grant to the very same point, and
when, as I tell you, we shall follow it up by
the agreement of these two distinguished gen-
crals to go to Mr. Stanton and to tell him
that, for the good of the service, le ought to
resign, as he had intimated when the Presi-
dent first suspended him that he would resign,
the Senate being here to take care that the
President get no improper man there-now,
when you are trying the President for his in-
tentions, whether he acted in good faith or bad
faith, Senators, will you shut out from him the
advice that he received front these two dis-
tinguished officers, and will you allow the
Managers still to say that he acted without
advice, that he acted for the very purpose of
removing a faithful oflicer and getting in his
place some tool or slave of his? When it was
said to him that there should be a chauge for
the benefit of the service, can you not extend
to him so much charity as to believe that he
would be impressed by the opinions of these
two distinguished generals? They say they
did not intend to make themselves parties to
the controversy, but they saw, as things stood
there, that either the President must go out or
Mr. Stanton. That was the character of it.
It is with this view that we offer this testi-
mony, and I trust this is not to be ruled out.

Mr. Manager BUTLER. Mr. President,
Senators, I foresaw if we did not remain long
enough in session, which the late hour of the
night on Saturday warned us not to do, to fin-
ish this witness, so that only the usual rule of
recalling would be enforced, that the struggle
would be renewed again in some form to-day
to get in the declarations of the President or
declarations to the President; and now the
proposition is to ask General Sherman whether
he did not form an opinion that it was neces-
sary that Mr. Stanton should be removed.

Mr. STANBEIRY. I did not say "remove."
Mr. Manager BUTLER, (to the Secretary.)

Allow me to have the question. I believe 1 um
correct. [Obtaining the question.] What is it?

Whether the good of the service required a Sec-
retary of War other than Mr. Stauton, and if so did
you not comolmuniate that opinion to thoe resident
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Of course there could not be any other Sec-

retary of War but Mr. Stanton, unless Mr.-
Stanton resigned or was removed. It would
ho a good deal more to the purpose to ask him
whether he communicated that opinion to Mr.
Staeton, if it may be put in at all, because Mr.
Stanton could have resigned.

Mr. EVARTS. We will follow it up with
that.

Mr. Manager BUTLER. Quousque tandem
alilere nostra patientia I I am not able to say
to what extent you will go in offers; but I am
very glad we are told that is to be done and
those tentative experiments are to go on, for
what purpose, Senators, you will judge; cer-
tainly for no legal purpose. Now, itis said that
it is necessary to put this in, and the argument
is pr-ssed that was used on Saturday, " We
must show that, or we cannot defend the Pres-
ident." Well, if you cannot defend the Pres-
ident without another breach of the law for his
breach of the law, I do not see any necessity
for his being defended. You are breaking the
law to defend him, because you are putting in
testimony that has no relevancy, no pertinency,
no competency under the law. Afteryou have
let this come in, Senators, if you can do so,
will you allow me to ask General Sherman
whether he did not come to an equally firm
opinion that it was for the good of the service,
or for the good of the country, that Johnson
should be removed? The learned Attorney
General says that he came to the opinion that
this complication, as he called it, should be
broken up. I think most of us came to that
connclision-but how ? General Sherman might
think it was by removing Mr. Stanton; Gen-
eral Grant might think it was by removing
Johnson. The House of Representatives have
thought that the complication could be broken
up by the removal of Johnson. Are you going
to put in General Sherman's opinion to coun-
terbalance the weight of the opinion of the
House of Representatives?

Again, will the next question be put to Gen-
eral Sherman whether if he thought it was bet-
ter to remove Stanton and put in Thomas, that
would be a good change for the good of the
service; or shallwe be allowed on another arti-
cle toshow that General Sherman did not think
it was a good plan to put in Thomas, and so
convict the President of a wrong intent, be-
cause General Sherman thought Thomas was a
bad man, and, therefore, the Presidentis guilty
if he put him in ? Because General Sherman
thought that Mr. Stanton was a bad man, there-
fore it was for the good of the service to put
Stanton out, and therefore the President is inno-
cent in putting him out-that seems to be the
proposition. Can we go into this region of opin-
ion? I speak wholly without reference to the wit-
ness. I am nowspeaking wholly upon the general
principle of opinions of men. That will send
us into another region of inquiry which we do
not want to go into. If this testimony comes
in, we shall then have to ask General Sherman
what were your relations with Mr. Stanton?
Have you had a quarrel with him ? Did you
not think it would be better for the service if
you could get rid of your enemy? Was not
that the thing? Was there not an unfortunate
difficulty between you? If you allow this
opinion to go in, you cannot prevent our going
into the various considerations which would
make this opinion of little value. It is that
kind of inquiry into which I have no desire to
enter, and I pray this Senate not to enter for
the good of the country and for the integrity of
the law. That is the next question we shall
have to ask, what were the grounds of your
opinion?

Again, we shall have to go further. We
shall have to call as many men on the other
side as we can. If General Sherman is put in
here as an expert, we shall have to call Gen-
eral Sheridan and General Thomas-I mean
George H. Thomas always-and General
Meade, and other men of equal experience,
to say whether upon the whole they did not
think it was for the best to keep Mr. Stanton
in, and whether they communicated their ouin-
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ions to the President and to Mr. Stanton. But
I I think nothing can more clearly demonstrate

the fact that this cannot be evidence. If it is
put on the ground that he is an expert as an
Army officer, then we have Army officers, if
not quite as expert, yet as much experts in the
eye of the law as he is, and the struggle will
he here on which side would be the most of
them.

There is another purpose on which this is
put in. It is said it is put in to show that the
President had not a wrong intent. There has
been a great deal said here about intent which,
I think, deserves a word of comment, as though
the intent has got to be proved by somebody
that the President told lie had a wrong intent.
That seems to be the proposition as put for-
ward, that you have to bring some direct proof,
some man who heard the President say lie had
a bad intent, or something equivalent to that.
The question before you is, (lid Mr. Johnson
break the law of the land when he removed
Mr. Stanton? If lie did break the law of the
land when he removed Mr. Stanton, what then?
Then the law supplies the intent, and says that
no man can do wrong intending right. That
illustrates this question in another view; be-
cause suppose it is for the good of the service
and it is demonstrated that it is best for the
good of the service that Mr. Stanton should be
put cut, does that justify the President in break-
ing the law of the land to get him out? Does
that aid his intent? Shall you do evil that good
may come? Can you do that under any state
of circumstances? The question is not whether
it was best to have Mr. Stanton out. Upon
that question Senators may be divided in opin-
ion. There may be many men, for aught I
know or aught I care, there may be Senators
who think that it would be best to have Stan-
ton out; but that is not the question at all.
Admit it, the question is, is it best to break
the law of the land by the chief executive offi-
cer in order to get him out? Is it best to strain
the Constitution and the laws in order to get
him out? However much he may desire to do
it the fact that the Secretary is a bad officer
does not give the President a right to do an
illegal thing to get him out? See where you
are coming, Senators. It is this, that it is a
justification for the President or any other
executive officer to break the law of the land
if he can show that he did what he thought was
a good thing by doing it.

I am aware that the executive office, if I go
to history, has been carried on a little upon
that idea. Let me illustrate: you Senators and
the House of Representatives agreeing together
as the Congress of the United States passed
a law that no man should hold oflice in the
southern States that could not take the oath
of loyalty; and I am aware that the President
of the United States-he ought to have been im-
peached for it-boldly put men into office who
could not take that oath in the South, and paid
them their salaries, and justified it before the
Senate and the House of Representatives on
the ground that he thought he was doing the
best for the service to do it-a breach of the
law which, if the House and the country had
had time to follow him in the innumerable
things he has done, would and ought to have
been presented as ground for impeachment.
It is one of his crimes. And now he comes
here and before the Senate of the United
States, says, " Well, I got advice that such a
man was not a good officer, and, therefore, I
broke the law to put him out, and that is my
excuse." Is it an excuse?

But one other thing to which I wish to call
your attention, because you have heard it here
over and over again, is this: it is said that Mr.
Stanton has not had a seat in that board, that
Cabinet council, since the 12th of August last.
Whose fault was that? He attended every
meeting up to within a week of the 12th
of August. He did his duty up to within a
week of the 12th of August. He was notified
that suspension was coming. Ho was then
suspended until the 18th of January; and
when he came back into the office it was not

for the President to humble himself, but it wa;n
for him to notify him as the head of a l ',,partment to come and take his seat if Ile o
desired; but that notice never came. It wa;,
not for him to thrust himself upon the Presi.
dent, but it was for him to go when he unde.r
stood his presence would be agreeable.

But that is put forward here as though this
Government could not go on without a Cab.
inet board; and the learned counsel has in,t
told us that it is a constitutional hoard. Upon
that I want to take issue, once for all. S,,.
ators, it is an unconstitutional board. ''hern
is not one word in the Constitution about a
Cabinet or a board. Jeremy Bentlhamn eni.
years ago, that a board was always a shild,
and there has been an attempt in some of the
later Presidents to get these boards aroutul
them to shield them in their acts as a board.
The Constitution says that the principal ollicers
of the Departments maybe called upon in their
respective offices, in regard to their duties, to
give opinions in writing to the President; and
the earlier Presidents called upon their Cab.
inet officers for opinions in writing. I have
on my table here an opinion that Thomas Jef-
ferson gave to Washington, about his right to
appoint embassadors, in writing. They are
not to be a board, not to sit down and consult
not to have Cabinet councils. That is an as.
sumption of executive power that has grown
up little by little from.the cabinets of the Old
World. These heads of Departments were
given to the President as aids, and not as a
shield; and he now will attempt to shield
himself, perhaps, under their advice and under
their action. It is not mere form. The opin-
ion in writing was required by the Constitu-
tion-why? Because the framers of the Con-
stitution well knew that there were Cabinet
councils, and from the initials of a Cabinet
council in England came that celebrated word
"cabal," which has been the synonym of all
that was vile in political combination from that
day to this; and knowing that, it would seem
almost with prescience that they required not
that there should be verbal consultations seni-
weekly by which things might be arranged
and by which a secret conclave might be held,
but that there should be what? That there
should be written opinions asked and given, so
that they might be known of all men; so that
the President could not say, "Why, I got this
advice from my Cabinet counselor," unless he
showed it in writing, and so that the Cabinet
counselor should not say that he failed to give
this advice, because the President might show
it in writing. Think of this Cabinet and what
it has got to be! Picture to yourselves, Sen-
ators, President Johnson and Lorenzo Thomas
in Cabinet consultation to shield the President!
If Lorenzo Thomas was rightly appointed, theu
of course he can go into Cabinet consultation.
If they have a right to put in consultation one
Cabinet officer they have a right to put in an-
other. If they have a right to put in the
opinion of the Attorney General, who, by the
way, is not by the law a Cabinet oflicer in the
sense in which it is said a head of a Depart-
ment is-if they have a right to put in the
opinion of one head of a Department they
have a right to put in another; if a permanent,
then a temporary Cabinet officer; if a tempo-
rary head of a Department, then an ad inthrim
one. I find no dereliction of duty on the part
of Mr. Stanton in this; nothing showing tli:t
the War Department could not go on. Let
them show that the President has ever done
according to the Constitution, asked Mr. Stan-
ton any opinion in writing as to the duties of
his Department, or that he has ever sent :n
order to him which he disobeyed; and that
will be pertinent, that will show a reason; but
I pray the Senate not to let us go into the
region of opinion.

I have tak-en this much time, Senators, be-
cause I think we save time by taking it, if we
come to the right decision to-day to keep out
this range of opinion. This case is to be tried
by your opinion ; not upon your opinion as to
whether Stanton is a good or a bad officer, but


