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that sets the record st raight. The letter 
of the several Senators was written on 
Monday, the letter which made a plea 
to the members of the committee to have 
a serious consideration of all 1 7. 

The Committee met , pursuant t o notice , 
in Room S. 224, The Capitol, at 7 :50 p.m., 
Hon. Edward M. Kennedy (Chairman) pre-
siding. 

Present : Senat ors Kennedy, Levin, Culver, 
Metzenbaum, DeConcini, Leahy, Baucus, 
Thurmond, Laxa.lt, Hatch, Cochran, and 
Simpson. 

Sta.ff present: Ron Brown, Chief Counsel; 
and Quentin Crommelin, Chief Minority 
Counsel. 

Sena.tor KENNEDY. The Judiciary Commit-
tee will come to order. 

I believe that the members of the Judi-
ciary Committee a.re aware of the nomina-
tion that was sent to t he United States Sen-
ate on Stephen G . Breyer, of Massachusetts, 
to be United States Circuit Judge, Court of 
Appeals. 

We had a unanimous vote in the polUng, 
but a point of order was raised in terms 
of a. member of the Senate, a. point of order 
that a. quorum was not present. And to en-
sure that the wm of the Committee lbe ex-
pressed, I wm ask now whether there is 
any objection. 

Sena.tor THURMOND. I move it be approved. 
Sena.tor LEAHY. Second. 
Senator KENNEDY. All in favor, say "a.ye." 
(Chorus of "a.ye.") 
Sena.tor KENNEDY. Those opposed? 
(No response.) 
Sena.tor KENNEDY. Let the record indicate 

it was a. unanimous vote of the Committee 
that Mr. Breyer be aipproved !or that pur-
pose. 

The second item on the agenda is S. 2849, 
private relief for Charles Jeffrey Greene. It 
is a. private blll. 

Sena.tor DECONCINI. I move it be approved. 
I move the approval. 

Sena.tor KENNEDY. Without objection, the 
private relief, S . 2849, is approved. 

The third item on the agenda. is s. 2798, 
Small Business Motor Fuel Marketer Pres-
ervation Act. 

Senator SIMPSON. Mr. Chairman, I regret-
fully move tha.t be put over. The reason ls, 
even though we ha.ve had hea.rtngs a.t the 
subcommittee level, we ha.ve had more at the 
full Committee level. 

More importantly, I think tha.t there a.re 
a.buses. I really do know there have been 
a.buses. 

Sena.tor KENNEDY. The Senator is within 
his rights in doing so. There are---

Sena.tor BA YH. There is no wa.y we can per-
suade you to have a. little more compassion 
in your heart !or tha.t small retailer out 
there who has invested his life savings in 
serving his community? 

The answer is no? 
Sena.tor SIMPSON. The milk of human 

kindness is not soured totally on my breath, 
but I have been practicing law for 20 yea.rs, 
a.nd I had a lot of poor guys come in that 
have been ripped oft' by the majors entirely 
with that little printed contract that left 
him with one can of on a.nd three batteries 
a.nd tires and accessories and racks. So I 
know what tha.t is. And I hope we can correct 
that in the next session. 

But here we are a.t the eleventh hour. I 
don't see any reason to deal with tha.t, or 
anything else. That is my feeling. 

Edward has talked to me a.bout it. I know 
about it. And I a.m voting this way in every 
Committee I am on a.t this late sea.son of the 
session. 

Senator KENNEDY. The Senator ls within 
bis rights. 

The otheT" thing a.re the nOinina.tions which 
have been up before us to varying degrees, 
and I WOUld like to see 1f we can get--

Sena.tor DECoNCINI. Mr. Chairman, could 
I speak for just a. minute? 

Sena.tor KENNEDY. Surely. 
Sena.tor DECONCINI. It won't be long. 
Mr. Chairman, I realize the politics of 

where we a.re and the necessity of the mi-
nority, soon t o be the majority, to want to 
permit the new President to make ap-
pointees, but I have been advised that when 
President Carter ca.me into office he took 
the majority of the la.me-duck unconfirmed 
judges and sent them up here. And unless 
I a.m mistaken, I would implore the members 
of the minority, who will control this body 
next year, to consider passing all of these. 
They have all been approved. And I would 
hope that the Committee would consider 
that. 

By the way, the record does not re-
ftect it but my staff member, who was 
present, tells me that prior to that time 
Senator THURMOND had walked out of 
the room and came back in. 

Sena.tor THURMOND. Well, that Wlll be 
passed on to them for consideration. But I 
object ta.king up any more tonight. I think 
we lost our quorum now. 

So apparently the quorum did not 
stick around. 

Sena.tor KENNEDY. We a.re unable to get 
the other members !or a quorum. So there 
will--

Sena.tor DECoNCINI. Well, Mr. Chairman, 
let me go a.head. Let us go a.head for just a 
few minutes and-in case somebody should 
show up. 

There a.re a number of judges here, Judge 
Sachs, of Missouri--

Sena.tor KENNEDY. I think we have looked 
into that particular matter, Dennis, and 
that doesn't happen to be the case. It ls the 
understanding, at lea.st of--

Sena.tor THURMOND. Mr. Chairman, I ob-
ject. 

Sena.tor KENNEDY. Well, we are out as a 
Committee. We a.re just talking. 

Senator THURMOND. We don't have a 
quorum and I make a point of order. 

Sena.tor KENNEDY. While you are stand-· 
Ing there we have one. 

Sena.tor DECoNCINI. Mr. Chairman, I--
Senator KENNEDY. To get back now, Den-

nis--
Sena.tor DECONCINI. I would at lea.st like 

to express my opinion, Mr. Chairman. 
There a.re a number of judges here that 

are dearly needed. In Ohio-
Sena.tor KENNEDY. The Sena.tor is within 

his rights in terms of making a point of or-
der. We don't have a quorum. And so !or 
the purposes of the meeting, we wm ad-
journ. But !or those who want to remain 
here !or the discussion, of which I will re-
main here, we wm proceed. 

(Whereupon, at 8:00 p.m., the Committee. 
adjourned.) 

Ten minutes. It is perfectly obvious 
what happened. 

So, Mr. President, this is a ftne exam-
ple of merit selection of judges. It is a 
disregard of the President's Executive 
order not once but twice. It is an agree-
ment by the President that he would 
nominate a man who was not on any-
body's list as soon as the election was 
over. There is the failure of the chair-
man of the committee to call a commit-
tee meeting after we came back to con-
sider any of those other nominations. 
And then the selection of a man from 
the third list selected by the committee 
before the American Bar Association had· 
made its report, before the Federal 
Bureau of Investigation had made its re-

port. I realize he had been on the com-
mittee, but so had Senator HOLLINGS' 
nominee been on the Court of Military 
Appeals which required a much more 
thorough background check. 

Here was a man who has never tried 
a single trial case, who has argued one 
appellate case in is life. 

Mr. President, I have nothing person-
ally against Mr. Breyer, and I doubt that 
other Members have anything personal 
against him. I have no quest for revenge, 
I will say again. I do not believe you have 
to have any other motive than wanting 
the Senate to meet its responsibility to 
consider judges on their true merits in 
order to question how this nominee's 
name is before this body. 

As I said earlier there has been a great 
deal of pious talk during these past few 
years about considering Federal nomi-
nees for judgeships on the basis of true 
merit. The idea is to get the judgeships 
out of politics. I am one of those who 
thinks that whenever you say, let us get 
the judges out of politics," or, let us get 
everything out of politics, what you are 
saying is, "Let us get it out of the hands 
of the people and put it in the hands of 
those who can manipulate." 

Certainly. if there has ever been a case 
where a committee was manipulated it 
would have had to be this one because 
this committee on 2 occasions nomi-
nated 11 nominees for this circuit, only 
1 of which was disqualified by reason 
of age. They had to go back and lick 
the calf a third time and come up with 
three more in order to get Mr. Breyer's 
name. The sacrificial lambs in this case, 
as I mentioned, are those 17 nominees 
who probably never will be considered 
and who will be left slowly twisting in 
the wind. 

As I said earlier, Mr. President, in a 
few weeks I shall leave this body. Some of 
my friends and associates have suggested 
to me that I turn my head the other way 
and keep quiet about this nomination, 
and that would have been the easy way 
out. But I point out again that it has not 
been my way for 30 years of public life. 
When I retire from public life-tempo-
rarily or for whatever period of time it 
will be-on January 2, I will be able to 
do it with the knowledge that I have 
done my duty as I have seen fit. I will 
have my self-respect. I will have the 
knowledge that I did not deviate from 
my principles and that I did not fail to 
speak out against things which I think 
are wrong. 

Mr. President, there are many other 
things I can say and probably will have 
to say about this, but I am willing to 
yield the :floor at this time, with this 
proviso: I ask unanimous consent that 
my next speech be considered a continua-
tion of the first speech on the legislative 
day. 

The PRESIDING OFFICER <Mr. 
CULVER). Without objection, it is so 
ordered. 

Mr. HUMPHREY. Mr. President, I sug-
gest the aibsence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. KENNEDY addressed the Chair. 


