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But the merits didn’t concern Sen-

ator MCCONNELL. His cynical strategy 
required Republicans to block the Gar-
land nomination for almost a year 
until after President Obama’s second 
term ended, and that is exactly what 
they did. It was widely condemned as a 
naked power grab that nullified the 
President’s constitutional authority. It 
was a terrible, deeply lamentable mo-
ment for our democracy and our Con-
stitution. Yet, as the New York Times 
reported, Senator MCCONNELL said it 
was one of his ‘‘proudest achieve-
ments.’’ 

After President Trump took office, 
Republicans sensed an opportunity to 
grease the conveyer belt even more. 
Senator MCCONNELL ordered the Judi-
ciary Committee chairman to do away 
with the longstanding practice that 
Senators be consulted about district 
court nominees in their home States. 
The blue-slip tradition ensured that ju-
dicial nominees reflected the ideology 
and values of the State to which they 
were nominated. It provided some 
healthy counterbalance against nomi-
nees who were outside the mainstream 
from either party or were lacking in 
proper qualifications. Thanks to Sen-
ate Republicans, led by Senator 
MCCONNELL, that protection is now his-
tory. 

So when Republicans complain about 
Democratic handling of nominees, 
there is no other word for it but hypoc-
risy. You don’t have to take my word 
for it. According to the Congressional 
Research Service, more circuit judges 
have been confirmed in the first 2 years 
of the Trump administration than in 
the first 2 years of any Presidency 
since at least the Truman administra-
tion. 

The majority leader himself has cele-
brated the pace of confirmations. He 
bragged about it to the Heritage Foun-
dation. He said this to them a few 
months ago: 

We confirmed every circuit judge. We’ve 
now done 29 circuit judges. That is a record 
for this quick in any administration in his-
tory. 

Those are Leader MCCONNELL’s 
words, not mine. 

Now we have to change the rules, 
even though you have confirmed more 
circuit court judges than anyone in 
history. That is a shame. That is a dis-
grace. That is not the Senate we want. 
For Leader MCCONNELL to brag about 
confirming more judges than ever be-
fore and then to complain about Demo-
cratic obstruction and say that the 
process is broken so you have to 
change the rules is the height of hypoc-
risy. 

Leader MCCONNELL and Senate Re-
publicans also complain about the pace 
of confirmation for President Trump’s 
executive branch and independent 
Agency choices. They conveniently 
omit Republicans’ sorry record of ob-
struction of nominees to Democratic 
seats at important agencies like the 
NLRB, the FDIC, and the SEC, which 
have suffered as Republicans caused 

dedicated public servants like former 
NLRB Chair Mark Pearce to languish 
for months or even years. 

It is actually a little surprising that 
Leader MCCONNELL and his Republican 
colleagues would draw attention to the 
subject of executive nominees now, 
given the appalling history of incom-
petence, corruption, and venality 
among President Trump’s so-called 
‘‘best people,’’ not to mention the fact 
that there are hundreds of vacancies 
the President can’t even be bothered to 
fill. 

Staffing the government is serious 
business and so is the system of justice 
assigned to the courts by our Constitu-
tion. They both deserve better than the 
Senate Republicans’ cynical, partisan 
efforts to turn the Senate into a con-
veyer belt for ideological conserv-
atives. 

The notion that President Trump’s 
judicial nominees have been treated 
unfairly is simply false. There is no 
truth to it, as all of these statistics 
that I have talked about have shown. 
What Republicans really want to see is 
the elimination of yet another norm of 
the Senate so they can automate and 
expedite the nomination process with-
out a modicum of debate. They are all 
for ‘‘consent’’ with no ‘‘advice.’’ With 
all undue haste, they want to pack the 
courts with partisan warriors, not im-
partial jurists. It is outrageous. 

Democrats have a different view of 
who should sit on the Federal bench. 
We have a different view of the role of 
this Chamber. Our judicial system 
works best when we hold nominees to 
three simple standards: excellence, 
moderation, and diversity. These are 
not ideological litmus tests. They are 
the pillars of a healthy system of jus-
tice. They are the benchmarks by 
which we can rest assured that the men 
and women who are appointed to the 
Federal bench will respect the rule of 
law and execute their duties impar-
tially. 

It cuts both ways. When Republicans 
are prepared to act in good faith and 
advance nominees of high caliber, we 
are ready to give them the consider-
ation they deserve. For generations, 
the Senate has done the work of the 
American people through consensus, 
through compromise, and through co-
operation. It has been a place where 
seemingly impossible disagreements 
have found sensible solutions. Indeed, 
the legacy of the Senate is the story of 
debate—ample debate—followed by 
compromise. It is in large part thanks 
to the rules that govern how this 
Chamber works. It is crucial that those 
rules not be twisted or abused for par-
tisan advantage. 

The majority, by taking yet another 
step to erode that legacy, risks turning 
this body into a colosseum of zero-sum 
infighting—a place where the brute 
power of the majority rules, with little 
or no regard for the concerns of the mi-
nority party, and where longstanding 
rules have little or no meaning. 

I am so sorry my Republican col-
leagues have gone along with Senator 

MCCONNELL’s debasement of the Sen-
ate. To do this for such blatantly polit-
ical ends is simply unworthy of this in-
stitution. 

I yield the floor. 
The PRESIDING OFFICER. The ma-

jority leader. 
Mr. MCCONNELL. One of the advan-

tages of having been around the ‘‘ad-
vice and consent’’ process for as long as 
I have is that I know a little history. I 
was actually here as a young staffer on 
the Judiciary Committee when Richard 
Nixon appointed two Supreme Court 
Justices who were defeated. During 
most of those years, our Democratic 
friends were in the majority here in the 
Senate. They could have done whatever 
they wanted to on the executive cal-
endar to slow down, obstruct, and pre-
vent Republican Presidents from hav-
ing nominations confirmed. 

I can remember during the Clinton 
years the urging of both Senator 
Daschle and Senator Lott—when my 
party was in the majority—to invoke 
cloture on circuit court nominees 
whom I opposed in order to keep the 
Senate from developing a process of 
filibustering the executive calendar, 
which had never been done before. 

The clearest example of why it was 
never done before is the Clarence 
Thomas nomination—the most con-
troversial nomination for the Supreme 
Court in history, with the possible ex-
ception of Brett Kavanaugh. He came 
out of committee with a dead-even 
vote. They could have killed him in 
committee. He went to the floor and 
was confirmed 52 to 48. We all know it 
only takes one Senator, just one, to 
make us get 60 votes on something. 

Joe Biden and Ted Kennedy were 
hard over against Clarence Thomas, 
but nobody—not one of the 100 Sen-
ators—said you have to get 60 votes. 
Clarence Thomas was confirmed 52 to 
48 and has been on the Supreme Court 
for 30 years. He would never have been 
there if a single Senator—just one—had 
said you had to get 60 votes. My 
friends, I call that a pretty firm tradi-
tion that you don’t filibuster the exec-
utive calendar. Was it possible? Yes, it 
was possible. It just wasn’t done. 

When did all of this start? Well, the 
junior Senator from New York got 
elected in 1998. George W. Bush gets 
elected in 2000. The alarms go off. They 
are going to appoint a bunch of crazy 
rightwingers to the circuit courts. 

So my good friend the Democratic 
leader, at a seminar or a meeting, in-
vited a couple of people named Lau-
rence Tribe and Cass Sunstein—two 
rather famous liberal law professors— 
and they had a discussion about what 
to do about these awful rightwing 
judges who are going to be sent up. 

The conclusion was to open the tool-
box, take out whatever tool would 
work, and save America from these 
kinds of people. And so they did. The 
poster child for that was Miguel 
Estrada, who they said openly they 
were afraid was going to give President 
Bush the opportunity to make the first 
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Hispanic appointment to the Supreme 
Court. We had all-night filibusters. We 
actually stayed up all night trying to 
make a point. 

It didn’t make a difference. Ulti-
mately, we thought maybe we should 
employ the so-called nuclear option. 
We ended up not doing it after there 
was a gang of 14 that developed and 
worked out an agreement, and some of 
the nominees were confirmed and some 
weren’t. Yet what had been clearly es-
tablished was that now the norm in the 
Senate was that you filibuster anybody 
that you want to on the executive cal-
endar. That had then been established 
as a matter of practice, and that con-
tinued through the Bush years. There 
was actually an effort to keep Justice 
Alito from being on the Supreme Court 
by requiring a filibuster for the pur-
pose of defeating Justice Alito, but it 
was not successful. A number of circuit 
judges were stopped. 

When we fast-forward to the Obama 
years, our side used the filibuster twice 
to defeat two circuit judges over a pe-
riod of 51⁄2 years. Majority Leader 
Harry Reid decided, in his zeal, to pack 
the DC Circuit—that this had gone on 
long enough. So, in November 2013, I 
believe it was, the nuclear option was 
employed. The threshold was lowered 
to 51 for everybody on the Executive 
Calendar except for the Supreme Court. 
The DC Circuit court judges were con-
firmed. At the time, I said I didn’t like 
the way it was done. I thought maybe 
those on the other side would rue the 
day they did it. 

Amazingly enough, about a year and 
a half later, I was the majority leader. 
Funny how these things change, isn’t 
it? 

A number of my Members came up 
and said: Why don’t we change it back. 

I said: Look, I don’t think we like the 
way they did it, but this is the way the 
Executive Calendar was handled for 200 
years until Senator SCHUMER and his 
allies Laurence Tribe and a cast unseen 
said: Well, why don’t we use any tool in 
the toolbox to stop judicial appoint-
ments? 

I discouraged our going back to 60 be-
cause I had actually seen that both 
sides had respected their using a simple 
majority on the Executive Calendar 
down to 2003, so we didn’t. 

Now, look, with regard to these con-
tinued complaints about Merrick Gar-
land, that is not what this proposal is 
about. This proposal is about sub-Cabi-
net appointments and district judges. 
For those of you who were not here in 
2013, it is almost identical to what al-
most every one of you voted for in 
2013—a standing order that lasted 2 
years and a good number of us giving 
President Obama the opportunity to 
advance these sub-Cabinet appoint-
ments and district judges more quick-
ly. 

Let’s talk about district judges for a 
minute. Chairman GRASSLEY and 
Chairman GRAHAM honored the blue 
slip for district judges. There are 47 of 
you guys. There is not a single district 

judge who comes out here on the cal-
endar who doesn’t have two blue slips 
returned from whomever the Senators 
are from the home State. What that 
means is that you guys are not irrele-
vant on district judge appointments. 
You are not irrelevant. For example, I 
tried to get my good friend the Demo-
cratic leader to approve a list of 30 dis-
trict judges last fall, and 14 of them 
were from blue States. Oh, no. He was 
not going to do any district judges on 
a voice vote even if he were for them. 

So, look, all this proposal does that 
we are talking about today is reduce 
the postcloture time for sub-Cabinet 
appointments—just like we helped you 
all do in 2013—and for district judges, 
none of whom will even be on the cal-
endar until both blue slips are returned 
positively. It is not exactly a radical 
change. 

Back to Merrick Garland for a 
minute. Look, I made the decision— 
and my colleagues on the Republican 
side joined me in making that deci-
sion—because I knew for sure, for abso-
lute certainty, that if the roles were 
reversed and there were a Republican 
President and a Democratic Senate, 
you wouldn’t have filled the vacancy. 
How did I know that? You have to go 
back to the 1880s to find the last time 
a vacancy on the Supreme Court oc-
curred in the middle of a Presidential 
election year and was confirmed by a 
Senate of a different party from the 
President’s—1880. 

Oh, but that was not enough. In 1992, 
our friend Joe Biden, the chairman of 
the Judiciary Committee, with a Re-
publican in the White House, a Demo-
cratic Senate, and no vacancy on the 
Supreme Court, helpfully opined that if 
a vacancy occurred, he wouldn’t fill it. 

Oh, but guess what. Eighteen months 
before the end of the Bush 43 term, the 
majority leader of the Senate, Harry 
Reid, and a fellow named CHUCK SCHU-
MER said that if a vacancy occurred, 
they wouldn’t fill it. That was 18 
months before the end of the Bush 
term. 

On the business of filibustering the 
Executive Calendar, there is one thing 
I left out, and I want to catch up here. 
Back in 2003, when my good friend the 
Democratic leader started all of this 
that we have been wrestling with since 
then, he said: I am the leader of the fil-
ibuster movement, and I am proud of 
it. The Buffalo News, May 27, 2003. I am 
the leader of the filibuster movement, 
and I am proud of it. The Buffalo News. 
CHARLES E. SCHUMER recommended 
using an extreme tactic—a filibuster— 
to block some of the Bush administra-
tion’s nominees for Federal judgeships. 
Talk about being proud of something. 
He started this whole thing that we 
have been wrestling with since 2003. He 
cooked it up and convinced his col-
leagues to do it, and once it started, it 
continued until 2013 when it was turned 
off. 

So, look, where are we? The Execu-
tive Calendar is very close to being re-
turned to the way it was treated by 

both parties down to 2000—not the leg-
islative calendar but the Executive 
Calendar. There is nothing radical 
about this. He is acting like it is a sad 
day for the Senate. If you want to pick 
a sad day for the Senate, go back to 
2003 when we started filibustering the 
Executive Calendar. He started it. That 
was a sad day. This is a glad day. We 
are trying to end the dysfunction on 
the Executive Calendar. 

Let’s talk about dysfunction. There 
were 128 cloture votes in the last Con-
gress, many of them on nominees for 
whom there were no objections at all— 
128. Goodness gracious. In the first 2 
years of each of the last six Presidents, 
cumulatively, the majority leader of 
whichever party had to do that 24 
times in order to try to advance a nom-
ination. 

So don’t hand me any of this ‘‘sad 
day in the Senate’’ stuff. What has 
been going on here is completely and 
totally unacceptable. Do you know 
why I know that? It is because many of 
your Members, Mr. Leader, have told 
me privately that they would be happy 
to do this provided it would take effect 
in January 2021. Oh, what might hap-
pen in January 2021? I can’t imagine. 
Well, it might be a Democratic Presi-
dent and a Democratic Senate. I can 
understand—but, oh, not now. 

Look, we know you don’t like Donald 
Trump, but there was an election. He is 
at least entitled to set up the adminis-
tration and make it function. With re-
gard to the judiciary and circuit 
judges, every President of both parties 
feels it is his prerogative. 

Senator ALEXANDER has pointed out 
the history of the blue slip. There has 
been a little confusion about that. He 
has noted that blue slips were not used 
as an absolute veto over judicial nomi-
nees until—listen to this—the 1950s, 
when former Judiciary Committee 
Chairman James Eastland of Mis-
sissippi afforded them the status be-
cause he did not want Federal judges 
who had been appointed by President 
Eisenhower to interfere with segrega-
tionist policies in the Jim Crow South. 
When he became the Judiciary Com-
mittee chairman, our former colleague 
Ted Kennedy restored blue slips to 
their historical purpose of ensuring 
consultation as opposed to serving as a 
one-Member veto of a qualified judicial 
nominee. 

All we have done is restore blue slips 
for circuit court nominees to the con-
sultative function they have played for 
most of their history. 

I have been under Presidents of both 
parties. They do not defer to us on cir-
cuit court judges. We don’t get to pick 
them. We almost do get to pick them 
when they are district court judges and 
when we are of the same party as the 
White House. We have a lot of clout be-
cause the chairmen honor the blue 
slips for district court judges. They are 
entirely contained within our States, 
and none of them get out here on the 
floor unless the Senators approve 

VerDate Sep 11 2014 04:33 Apr 04, 2019 Jkt 089060 PO 00000 Frm 00011 Fmt 0624 Sfmt 0634 E:\CR\FM\G03AP6.017 S03APPT1



CONGRESSIONAL RECORD — SENATES2220 April 3, 2019 
them. There are 47 of these guys over 
here who are not toothless when it 
comes to district judges. 

So this is not a bad day for the Sen-
ate; this is a day we end this com-
pletely outrageous level of interference 
and obstruction with this administra-
tion. I don’t think anybody ought to be 
seized with guilt over any institutional 
damage being done to the Senate. 

POINT OF ORDER 
Mr. President, I raise a point of order 

that postcloture time under rule XXII 
for all executive branch nominations 
other than a position at level 1 of the 
Executive Schedule under section 5312 
of title 5 of the United States Code is 2 
hours. 

The PRESIDING OFFICER (Mr. COT-
TON). Under rule XXII of the Standing 
Rules of the Senate, the point of order 
is not sustained. 

APPEAL RULING OF THE CHAIR 
Mr. MCCONNELL. Mr. President, I 

appeal the ruling of the Chair and ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is, Shall the decision of 

the Chair stand as the judgment of the 
Senate? 

The yeas and nays have been ordered. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from California (Ms. HARRIS) is 
necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 48, 
nays 51, as follows: 

[Rollcall Vote No. 59 Ex.] 
YEAS—48 

Baldwin 
Bennet 
Blumenthal 
Booker 
Brown 
Cantwell 
Cardin 
Carper 
Casey 
Collins 
Coons 
Cortez Masto 
Duckworth 
Durbin 
Feinstein 
Gillibrand 

Hassan 
Heinrich 
Hirono 
Jones 
Kaine 
King 
Klobuchar 
Leahy 
Lee 
Manchin 
Markey 
Menendez 
Merkley 
Murphy 
Murray 
Peters 

Reed 
Rosen 
Sanders 
Schatz 
Schumer 
Shaheen 
Sinema 
Smith 
Stabenow 
Tester 
Udall 
Van Hollen 
Warner 
Warren 
Whitehouse 
Wyden 

NAYS—51 
Alexander 
Barrasso 
Blackburn 
Blunt 
Boozman 
Braun 
Burr 
Capito 
Cassidy 
Cornyn 
Cotton 
Cramer 
Crapo 
Cruz 
Daines 
Enzi 
Ernst 

Fischer 
Gardner 
Graham 
Grassley 
Hawley 
Hoeven 
Hyde-Smith 
Inhofe 
Isakson 
Johnson 
Kennedy 
Lankford 
McConnell 
McSally 
Moran 
Murkowski 
Paul 

Perdue 
Portman 
Risch 
Roberts 
Romney 
Rounds 
Rubio 
Sasse 
Scott (FL) 
Scott (SC) 
Shelby 
Sullivan 
Thune 
Tillis 
Toomey 
Wicker 
Young 

NOT VOTING—1 
Harris 

The PRESIDING OFFICER. The Sen-
ate overrules the decision of the Chair. 

The Senator from Missouri. 
Mr. BLUNT. Mr. President, in the 

last vote today we established a new 
precedent. The rules of the Senate are 
a combination of the rules of the Sen-
ate, the standing orders of the Senate, 
and the precedents of the Senate. Sen-
ator LANKFORD and I had hoped to do 
this with a permanent standing order 
that basically would have put the Sen-
ate exactly where the bipartisan vote 
was in 2013, which included my vote, to 
have the same kind of rules that we are 
encouraging now. This process is de-
signed to speed up not only nominees 
for Republican Presidents but also 
nominees for Presidents who are Demo-
crats. 

In the last 2 years, we have seen an 
extraordinary use of every tool avail-
able to the minority. The Senate is de-
signed to be a place where the minority 
is heard. In fact, at one time, any Sen-
ator could stop everything forever, and 
when Senators started doing that to 
excess, that rule was changed. The pro-
tections of the minority often have to 
be looked at again when the minority 
abuses those protections. That is what 
has happened in this case. 

Now we have 2 hours of debate on the 
nominee we are debating right now. If 
we hadn’t just taken the vote we took 
that overruled the Chair, we would 
have 30 hours of debate. I guarantee 
that there will not be 2 hours of debate 
about this nominee. There may not be 
2 minutes of debate about this nominee 
if we see what we have seen happened 
in the last 2 years. 

The rules of the Senate currently say 
that if any Senator wants to hold up 
consideration of a nominee, then, the 
Senator can insist that we go through 
the process of invoking cloture. In the 
first 2 years of the Obama administra-
tion, that process was used 12 times, 
and that was more than had been the 
case in the past. In fact, the previous 3 
Presidents had cloture invoked on 
their nominees a total of 12 times. 
That is 24 times in 4 Presidencies. In 
the first 2 years of President Trump’s 
time in office, the majority leader had 
to come to the floor 128 times and say 
we are going to have to invoke cloture 
to have a chance to vote on this nomi-
nee. 

It is the first week of April. Eleven 
times this year already the Senate has 
had to invoke cloture on a nominee for 
a government job—for a judgeship or 
some other government job. While that 
debate time was seldom used, occasion-
ally, at the end of the week, we would 
say: Well, OK, we will just go ahead 
and do the last one. Each time, we had 
to assume that 30 hours would be used 
up for those people to be processed and 
to have a chance to do the jobs that 
they were going to do. 

The history of the Senate is exactly 
as the majority leader described here 
earlier. In the first 200-plus years of the 
Senate, while the Senate often used a 
delaying tactic to delay legislation and 
require the Senate to think about it 
more, the Senate virtually never used 

the rules of the Senate to slow down 
the process of putting people in the 
Cabinet. 

In fact, several Presidents—and 
Presidents in this century—had their 
full Cabinet put in place within the 
first day or two of their administra-
tion. That didn’t happen with this 
President, and it is obviously what 
brought us to where we are today. 

Usually, in the first couple of years 
of a new administration, the President 
not only gets his Cabinet approved 
right away, but the President is also 
able to put people around those Cabi-
net officers who want to move the gov-
ernment in the same direction that the 
voters just said they wanted the coun-
try to go. 

The term of an administration is 
only 4 years. At the end of 2 years, if 
you are sending back 124 nominees who 
just simply didn’t get voted on—they 
got investigated, they got the back-
ground checks done, they went through 
the committee, and the committee 
voted to send them to the floor—that 
was always supposed to be part of the 
work of the committee, and that hap-
pened for 124 people who never had a 
chance to get voted on in the first 2 
years of this administration, many of 
whom had been waiting in line for a 
year. 

Now, if you are appointed and have a 
short-term job in the Federal Govern-
ment and are willing to serve, the one 
thing that does for sure is to put your 
life in some chaos—coming up with the 
material that the Congress insists on, 
going through the background check, 
and getting your financial records out. 
For most people, it also means putting 
the way they make a living on hold. 

I had somebody whom I nominated as 
one of three people for the President to 
choose from to be the district judge in 
the Eastern District of Missouri. I 
made that nomination roughly 24 
months ago. Twenty-two months ago, 
the President told the person he chose 
that he was going to nominate that 
person. Last November, after a year 
and a half of that person telling all his 
law clients, ‘‘You know, I am about to 
become a Federal judge; you may need 
to find another lawyer,’’ and after he 
closed his legal process, he hasn’t been 
voted on yet. That man was one of the 
people sent back from the White House. 
He had to be sent back up this year and 
had to go through the Judiciary Com-
mittee again. He had to get back in a 
line, where every single person took 30 
hours of debate, after the 1 day that 
had to be debatable between the time 
the leader brings you up and you come 
to the floor. 

This sounds pretty complicated. That 
is because it is, and it is made more 
complicated by the fact that people 
have used it as a delaying tactic. 

Now, as for the 128 people whom I 
mentioned—the 128 people whom the 
majority leader had to file cloture on— 
compared to 12, let’s be sure we are 
comparing this the way this used to be, 
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